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mortgage, lien or pledge." 8 The court in the principal case dis- 
tinguished these cases on the ground that the Idaho statute, which 
reads "or if originally secured," enlarged the instances specifically 
mentioned, while the California statute, which reads "if originally 
secured," limits the application to the three kinds of security 
mentioned. This distinction does not seem to be well taken, 
inasmuch as in each case the language in question merely refers 
back to the three kinds of security mentioned in the first part of 
the statute and in neither case contemplates any kind of security. 
The holding of the principal case, limiting the statute strictly 
to the three kinds of security mentioned therein, will allow a man 
who, though he holds a security that is similar and possibly better 
and safer than a mortgage, lien or pledge, to attach such property 
where he could not do so if the property be secured by one of 
those three kinds of security. The principal case involved a 
conditional sale of personalty, but the reasoning will apply to 
realty, cases of trust deeds, and other kinds of security. 

C. R. 

Attachment: When Issued in Actions for Breach of 
Contract. — Does the breach of a contract to deliver goods create 
an implied contract to respond in damages in the sense that the 
term " implied contract " is used in the code section providing for 
the issuance of a writ of attachment " in an action upon a contract, 
expressed or implied, for the direct payment of money?" 1 The 
question is answered in the negative by the California court in the 
case of Willett v. Alpert. 2 

At common law an implied contract in its strict sense differs 
from an express contract only in the matter of the evidence 
proving its existence. Both are created by the will of the parties, 
and are the result of the meeting of minds. In the former, the will 
of the parties is expressed either orally or in writing ; in the latter, 
it is tacitly inferred from circumstances, or in other words, implied 
" in fact." In its broader sense, however, the term " implied 
contract " is often used to describe quasi-contractual obligations, 
or contracts implied in law, which cannot accurately be said to be 
contracts at all, inasmuch as they do not voice the will of the 
parties, but consist of obligations imposed by law, perhaps in 
direct opposition to that will. Neither mutual assent nor consider- 
ation is essential to their validity. 3 " In one the intention is 
disregarded; in the other it is ascertained and enforced. In one 
the duty defines the contract, in the other the contract defines 
the duty."* 

8 Mark Means Transfer Co. v. Mackinzie (1903) 9 Idaho 165, 73 
Pac. 135. See also Barton v. Groseclose (1905) 11 Idaho 227, 81 Pac. 623. 

J Cal. Code Civ. Proa, § 537. 
2 (Dec. 8, 1919) 58 Cal. Dec. 523, 185 Pac. 976. 

* James Barr Ames, History of Assumpsit, 2 Harvard Law Review, 53, 62. 
*Hertzog v. Hertzog (1857) 29 Pa. St. (5 Casey) 465, 467; Williston's 
Wald's Pollock on Contracts, p. 11. 
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It has been argued that from the breaking of a contract to do 
something other than pay money there can be implied a promise 
to pay money damages. The personal actions, divided into those 
sounding in tort and those sounding in contract, were, at common 
law, limited, and many wrongs of an indeterminate nature were 
without a remedy because not falling within any established form. 5 
It was to meet this difficulty that, in certain cases, 8 the law created 
the fiction T of the quasi-contract, and thereby brought the wrong 
within reach of the lively and liberal action of indebitatus 
assumpsit. The term " contract, express or implied," in the code 
was doubtless intended to include the same kinds of obligations as 
were described by those words at common law. It would seem 
to follow, therefore, that aside from cases where the facts are such 
as to give rise to an express contract, or a contract implied in fact, 
there can be an attachment only in cases where the courts would 
have implied a contract for the purpose of supporting an action 
of indebitatus assumpsit. 

With one exception, 8 it appears that in all California cases 
where a writ of attachment was granted, 9 the facts were such as 
either to justify an implication in fact of a promise to pay money, 
or such as would have been grounds at common law for an action 
of indebitatus assumpsit. It may therefore be stated with some 
certainty that in this state the common law remedy of indebitatus 
assumpsit is to be taken as defining the application of the code 
section. Since the remedy of indebitatus assumpsit was unavailable 
in an action for the breach of an express simple contract, 10 
apparently in such a case the code will not be construed to provide 
for the issuance of a writ of attachment unless such breach 
lay in a failure to pay money. 11 

R. H. L. 



'Keener, Quasi-Contracts, p. 14. 

e "Quasi-contracts are founded (1) upon a record, (2) upon a statutory, 
official or customary duty, or (3) upon the fundamental principle of justice 
that no one ought unjustly to enrich himself at the expense of another." 
Ames, ( History of Assumpsit, 2 Harvard Law Review, S3, 64. 

7 "In the action of assumpsit, as the word assumpsit implies, whether it 
be special or indebitatus assumpsit, a promise must always be alleged, and at 
one time it was an allegation which had to be proved. It was only natural, 
therefore, that the courts in using a purely contractual remedy to give relief 
in a class of cases possessing none of the elements of a contract, should have 
resorted to fictions to justify such a course. This was done in the extension 
of assumpsit to quasi-contracts." Keener, Quasi-Contracts, p. 14. 

8 Hale Bros. v. Milliken (1904) 142 Cal. 134, 75 Pac. 653. Action in this 
case was for the recovery of damages suffered through loss of rent as a 
result of failure by the defendant to deliver building materials by the date 
specified in the contract. 

s>Donelly v. Strueven (1883) 63 Cal. 182; Dun v. Mackey (1889) 80 
Cal. 104, 22 Pac. 64; De Leonis v. Etchepare (1898) 120 Cal. 407, 52 Pac. 718; 
Fuel Co. v. Tuck (1878) 53 Cal. 304. 

loO'Conner v. Dingley (1864) 26 Cal. 11; Baker v. Cornwall (1854) 
4 Cal. 16. 

11 In his dissenting opinion in the principal case, at p. 531, Mr. Justice 
Shaw says: "It is to be presumed that the term 'implied contract,' as used 
in the attachment law, was intended to include all cases where at common 
law a contract was implied." The theory of the dissenting justice is that 
since plaintiff had paid the full purchase price, title to the goods had 



